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Columbia Square 
555 Thirteenth Street, NW 
Washington, DC 20004 
T  +1 202 637 5600 
F  +1 202 637 5910 
www.hoganlovells.com 

 
 
January 19, 2023 
 
Via Electronic Mail  

 

TO:  Christine Cochran 
Colleen Farley 

 
FROM: Martin J. Hahn 
 Andrea M. Bruce 
 
RE:  SNAC Proposition 65 Projects Summary   
 

• OEHHA’s Finalizes Regulation Governing Exposure to Acrylamide in Cooked and Heat 
Processed Foods  

 
Background: On August 4, 2020, OEHHA proposed a new regulation that would recognize that 
chemicals formed by cooking or heat processing (e.g., acrylamide and furfuryl alcohol) do not trigger 
the warning requirement if their concentrations are reduced to the lowest level currently feasible 
using appropriate quality control measures. The proposal also included proposed “safe harbor” 
concentration levels for acrylamide in a variety of foods. SNAC submitted comments on the 
proposal.   
 
In April 2021, OEHHA modified the language of the proposed regulation, most notably by clarifying 
that nothing in it would preclude a manufacturer from relying on other data, information, or provisions 
of the Prop 65 regulations to establish a concentration level for acrylamide in a food that differed 
from the safe harbor acrylamide concentrations enumerated in the regulation. SNAC submitted 
comments on the revised proposal in May 2021, supporting the proposed modifications and asking 
OEHHA to provide further guidance on the type of quality control measures that are available to 
reduce listed chemicals  that form during processing to the “lowest level currently feasible.” SNAC 
also argued that to the extent a manufacturer can demonstrate it has implemented appropriate 
“quality control measures” and has lowered a listed chemical to the “lowest level currently feasible,” 
the manufacturer should be exempt from the warning requirements regardless of whether OEHHA 
has established a different safe harbor concentration for that chemical in the regulation.  
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Status Update/ Action Items: On March 4, 2022, California’s Office of Administrative Law (OAL) 
notified OEHHA that it disapproved OEHHA’s revised proposed regulation because it failed to 
comply with the clarity and necessity standards and because OEHHA did not follow the required 
APA procedures.   
 
In response, OEHHA made substantial substantive modifications to the proposal, including 
narrowing its scope to acrylamide only rather than all listed chemicals formed during cooking or 
heating, and republished it in October 2022. The final regulation, released by OEHHA following OAL 
approval and which takes effect April 1, 2023, establishes that acrylamide in food formed by cooking 
or heat processing does not create an “exposure” requiring a warning if a manufacturer has reduced 
the acrylamide to the “lowest level currently feasible” by employing practices recommended in the 
Codex Code of Practice for the Reduction of Acrylamide in Foods. In addition, the regulation 
establishes safe harbor concentration levels for a few specific categories of foods. Products in those 
categories that contain acrylamide at or below the specified level need not bear a warning 
regardless of the production processes employed by the manufacturer. These levels are deemed to 
be the “lowest level currently feasible” and no further showing by the manufacturer is necessary.  
 
Of note, nothing in the final regulation precludes a manufacturer from relying on other data, 
information or provisions of the Prop 65 regulations to demonstrate that a warning is not required for 
a particular acrylamide-containing product.  Additionally, the final regulation makes clear that the 
safe harbor concentration levels do not impact court-ordered settlements that were entered into prior 
to April 1, 2023. The levels in those settlements, to the extent they differ from the safe harbor 
concentration levels, continue to apply to the parties to the parties to those settlements. SNAC will 
continue to follow the regulation of acrylamide under Proposition 65 closely. 
 

• Acrylamide Preliminary Injunction Remains Pending; OEHHA Issues Final Regulation 
Establishing Alternative Safe Harbor Warning for Acrylamide in Foods   

 
Background: On March 29, 2021, a federal district court in California granted a preliminary 
injunction that barred the filing of additional cases for alleged failure to provide a Proposition 65 
warning on acrylamide-containing foods and beverages. The district court issued the preliminary 
injunction because it considered the acrylamide warnings a violation of the First Amendment.  The 
Council for Education and Research on Toxics (CERT) appealed the decision and, on May 27, 2021, 
the United States Court of Appeals for the Ninth Circuit “stayed” the preliminary injunction. 
 
SNAC Response: SNAC joined an amicus brief prepared by the Consumers Brands Association 
requesting that the Ninth Circuit reinstate the preliminary injunction given the adverse impact of the 
Proposition 65 acrylamide listing on the food industry, the appellant CERT’s attenuated and 
derivative right to appeal the preliminary injunction, industry’s First Amendment rights, and other 
factors.   
 
Status Update:  
 

• Preliminary Injunction: In March 2022, the Ninth Circuit reinstated the preliminary injunction,  
finding that  because of the robust disagreement among reputable scientific sources over 
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whether acrylamide in food causes cancer in humans, the district court did not abuse its 
discretion in concluding that providing a warning is controversial. The Ninth Circuit also noted 
that the district court did not abuse its discretion in concluding that the warning is misleading. 
As a result of the reinstatement, pending the district court’s resolution of the First 
Amendment issue on the merits,  both the state of California and private “bounty hunters”  
are precluded from filing new suits for alleged failure to warn over acrylamide in foods and 
beverages.  

 

• Alternative Safe Harbor Warning:  On November 1, 2022, OEHHA finalized a proposal that 
adds an alternative, non-mandatory safe harbor warning option for exposures to acrylamide 
from food. The new regulation, which became effective January 1, 2023, gives businesses 
that choose to provide a warning for exposures to acrylamide from foods or beverages a 
second option that is deemed “clear and reasonable” under OEHHA’s regulations. The 
alternative “safe harbor” warning is as follows:    

 

 
 
 

• SNAC Developed a Validated Furfuryl Alcohol Test Method 
 
Background: Since furfuryl alcohol was listed under Prop 65 in 2016, bounty hunters have filed over 
a dozen 60-day notices against food companies. Through SNAC’s outside consultant Mark Nelson 
and Hogan Lovells, SNAC engaged a third-party lab, Eurofins, to collect data demonstrating the 
method of analysis is reliably identifying furfuryl alcohol in a wide variety of food matrices that cover 
the type of snack foods manufactured by member companies.  Eurofins has completed its 
assessment and confirmed its method will reliably detect furfuryl alcohol in snack food matrices.  
 
SNAC Response:  SNAC is now able to offer its members access to the furfuryl alcohol testing of 
snack foods using a reliable method of analysis. SNAC has also negotiated a special pricing 
structure from Eurofins for furfuryl alcohol analysis. Interested SNAC member companies can 
contact Tammy Tran, Commercial Manager, at (504) 297-3441 or ECALservice@us4.eurofins-
info.com. The table, below, provides more details on the Eurofins testing.  
 

Test Code Test Description LOQ Turnaround 
Time 

Price/Sample 

QA0PD Furfuryl Alcohol 0.5 mg/kg 8 calendar days $181.73 

 

mailto:ECALservice@us4.eurofins-info.com
mailto:ECALservice@us4.eurofins-info.com
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In addition to the work with Eurofins, SNAC is maintaining a joint defense agreement (JDA) for 
members that are facing potential Proposition 65 actions. Membership in the JDA will allow 
members to have access to intake data and other information that is valuable in assessing 
Proposition 65 issues. Members of the JDA also will have access to more information about the 
testing conducted by Eurofins on furfuryl alcohol levels in snack foods.    
 
Status Update/Action Items: The validated test method was published in Food Analytical Methods 
on September 8, 2022. SNAC members that are interested in joining the JDA should contact Colleen 
Farley (cfarley@snacintl.org) or SNAC’s legal counsels, Martin Hahn 
(martin.hahn@hoganlovells.com) or Andrea Bruce (andrea.bruce@hoganlovells.com). 
 

• SNAC’s Efforts in Developing Safe Harbor Levels for Furans 
 
Background: Furan is another substance on the Proposition 65 list that has the potential to form in 
food products during heating. Over the past several years, bounty hunters have filed Proposition 65 
actions against food and beverage companies for failing to provide a warning on products that 
contain furans. The 60-day notices have mainly targeted pretzels. OEHHA has not established a 
safe harbor for furans.   
 
SNAC Response: To help its members with a potential safe harbor defense under Proposition 65, 
SNAC, through its legal counsel Hogan Lovells, has engaged Dr. Jay Murray, to develop a 
defensible safe harbor level for furans. Dr. Murray has prepared a draft report. SNAC is monitoring 
the issue and working with member companies who have received the 60-day notices to explore 
ways in which SNAC can be of assistance in addressing this new challenge for the snack industry.   
Further, as discussed above, membership in the JDA will allow members to have access to intake 
data and other information that is valuable in assessing Proposition 65 issues. This includes access 
to the draft report on safe harbor levels that Dr. Murray has developed for furan.   
 
Status Update/Action Items: SNAC members that are interested in joining the JDA should contact 
Colleen Farley (cfarley@snacintl.org) or SNAC’s legal counsels, Martin Hahn 
(martin.hahn@hoganlovells.com) or Andrea Bruce (andrea.bruce@hoganlovells.com). 
 

• OEHHA’s Proposed Rule on the Short Form Warning  
 

Background: On December 24, 2021, OEHHA initiated a modification of text to amend its proposed 
regulations on the short-form warning. 1/ The current OEHHA proposed rule on short-from warning 
follows its original proposal issued in January 8, 2021. Importantly, the current proposal only 
concerns companies that are providing a short-form Proposition 65 warning for consumer 
products. The proposed changes included:   
  

 
1/ These regulations include California Code of Regulations, Title 27, Section 25602, Consumer Product 
Exposure Warnings – Methods of Transmission, Section 25603, Consumer Product Exposure Warnings – Content, 
and Section 25607.2 Food Exposure Warnings – Content.   

mailto:cfarley@snacintl.org
mailto:martin.hahn@hoganlovells.com
mailto:andrea.bruce@hoganlovells.com
mailto:cfarley@snacintl.org
mailto:martin.hahn@hoganlovells.com
mailto:andrea.bruce@hoganlovells.com
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✓ Limiting the short form warning to circumstances where the total surface area of the label 
is 12 square inch or less and the package size or shape cannot accommodate the full-
length warning.  

✓ Permitting wording such as “CA WARNING” or “CALIFORNIA WARNING” instead of the 
“WARNING.” 

✓ If a short-form warning is used on the product label, the same warning can be used on 
the website and/or catalog. 

✓ The short form warning needs to name the chemical that triggers the Prop 65 warning 
requirements.  

✓ The regulation has a one-year grace period once effective.  Also, all products 
manufactured prior to one year after the effective date do not need to comply with the 
new requirements. 

✓ The proposed regulation will explicitly specify that food products are qualified to make 
short form warnings. 

 
SNAC Response: SNAC signed on to comments prepared by a coalition led by CalChamber and 
submitted to OEHHA on January 21, 2022. The comments urge OEHHA to reconsider the need for 
the rulemaking, especially during the ongoing emergency orders relative to COVID-19, and to 
consider the following specific changes to the proposal.  
 

✓ Increase 12 to 40 square inches. 
✓ Increase compliance timeframe from 12 months to 36 months. 
✓ Clarify unlimited sell through provision for goods already manufactured. 
✓ Clarify that only one chemical per toxicity is required on the short form warning 

(example text provided). 
✓ Eliminate two ambiguities in the proposed rulemaking that would likely trigger 

litigation.2/   
 
Status Update: Under the terms of the California Administrative Procedure Act, a rulemaking must 
be completed within one year from the date it is first noticed to the public. Because of COVID, 
OEHHA was given a temporary extension to May 2022 to complete its update to the short form 
warning regulations; however, the agency was unable to complete the rulemaking process within 
that timeframe. Although OEHHA has stated that it intends to restart the rulemaking process, it has 
not yet done so. SNAC will continue to monitor OEHHA’s actions for its members and apprise them 
of any relevant developments.   
 

• OEHHA Added PFAS Chemicals to the Prop 65 List    
 

Background: Per- and polyfluoroalkyl substances (PFAS) are a group of chemicals that have been 
used in a range of consumer products for decades. Known for being resistant to grease, oil, water, 
and heat, they are often used in stain- and water-resistant consumer product applications including 

 
2/ The comments noted the newly proposed regulations introduce two concepts that would be the subject of 
significant litigation and that are unduly and unreasonably ambiguous: (1) the “label available for consumer 
information” concept, and (2) the “package shape or size cannot accommodate” concept.   
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food packaging. Research shows that some PFAS (e.g., PFOA and PFOS) may be linked to certain 
health effects. Effective February 25, 2022, OEHHA added PFOA to the list of chemicals known to 
the state to cause cancer; OEHHA had previously listed PFOA as a developmental toxicant (in 
2017). In addition, effective December 24, 2021, OEHHA added PFOS and its salts to the list of 
chemicals known to the state to cause cancer and, on December 31, 2021, added PFNA and its 
salts to the list of chemicals known to cause reproductive toxicity. Currently, no safe harbor levels 
have been established by OEHHA for PFOA, PFOS or PFNA.      
 
SNAC Response: Please note the requirement under Proposition 65 to provide warnings takes 
effect one year after a chemical is added to the list.  As noted above, PFOA was added to the list of 
chemicals known to the state to cause cancer on February 25, 2022, although it was already listed 
as a reproductive toxicant. Thus, the warning requirement for PFOA and cancer will take effect 
shortly.  
 

• Snack Food Dietary Intake Assessment Commissioned by SNAC Is Available to 
Members under JDA 

 
Background: Since acrylamide was listed under Proposition 65 in 1990, bounty hunters have filed 
hundreds of 60-day notices against food companies for acrylamide. No warning is required if the 
dietary intake from the product as consumed is below the safe harbor level of 0.2 µg/day.  To 
conduct the dietary intake assessment for a snack food product, a detailed snack food dietary intake 
assessment is needed. Further, in light of the OEHHA final rule addressing when acrylamide that is 
formed in cooked or heat processed foods creates an exposure under Proposition 65, acrylamide 
testing could be particularly helpful for member companies.   
 
SNAC Response:  To help SNAC members with dietary intake assessments, SNAC engaged 
Exponent to conduct a dietary intake assessment of seven subcategories of snack products.  
Exponent has completed its assessment and it is available to SNAC member companies who are 
anticipating potential litigation and sign a JDA. SNAC has also negotiated a special pricing structure 
from Covance for acrylamide analyses.   
 
Status Update/Action Items: SNAC members that are interested in joining the JDA should contact 
Colleen Farley (cfarley@snacintl.org) or SNAC’s legal counsels, Martin Hahn 
(martin.hahn@hoganlovells.com) or Andrea Bruce (andrea.bruce@hoganlovells.com). 
 

 
*  *  * 

 
If you have any questions, please feel free to contact us. 
 
 

mailto:cfarley@snacintl.org
mailto:martin.hahn@hoganlovells.com

